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“Resolving Family Conflicts: A Guide to International Family Mediation” is issued by
International Social Service (ISS), which works with families in 120 countries to help
resolve problems arising from separation and divorce that involve two countries, or
when one parent wrongfully removes a child from one country to another.

Parents, lawyers and courts across the world contact ISS for help in such circumstances.
ISS, which was established in 1924, provides help in approximately 50,000 cross-border
family situations annually. ISS assists parents with counselling, as well as social advice
and general information on legal aspects of the situation they are facing, and it works
with them towards solutions that take into account the importance of preserving the
children’s relationship with both parents as well as with other family members.

This Guide is intended for families all over the world — regardless of their origin,
religion and composition — that are experiencing conflict with cross-border elements. It
emphasises that the interests of the children are at the core of international family
mediation and presents within its pages information, testimonies, studies and
experiences reflecting the many benefits as well as the limits of cross-border family
mediation.

It recommends international family mediation not as a miracle solution to all the problems
that families face during separation across national borders, but as a simple, pragmatic
and professional avenue of conflict resolution that ensures individual rights and comple-
ments any legal proceedings to settle the disputes.

The first publication of its kind, the Guide is being released at a time when discussions
and negotiations are being held internationally to entrench cross-border mediation
practices on a legal and professional level.

The Guide was written by Cilgia Caratsch, mediator and coordinator of the Mediation
Unit at the ISS General Secretariat under the responsibility of Jean Ayoub, Secretary-
General. The publication benefited from the support of an international Advisory Board
composed of the following experts in the fields of mediation, international law and
child psychology: Stephan Auerbach, Kerstin Bartsch*, Lorraine Filion, Juliane Hirsch,
Mohamed M. Keshavjee, Florence N'da Konan, Jennifer Mclntosh, Lawrence Moloney,
Lisa Parkinson, Kristine Reynaud-de la Jara, Peretz Segal, Marianne Souquet and
Sabine Walsh.

We thank them for their extraordinary commitment to and enthusiastic assistance with
this publication. In addition, we are very grateful to Khadija Delaval, Juliane Hirsch and
Amin Kassam, who all contributed substantially to the writing of the Guide.

* Ms Bartsch represented the Permanent Bureau of The Hague Conference on Private International Law.



ResolvingFamilyConflicts
A GuidetoInternational
Family Mediation

‘To help you
To protect your children
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therefore was able o speak Freely and
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of the child.”

A mediator
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International Family Mediation

“Mediation 5/‘04[3/7( wus back to owr
respective roles as parents, and
cleared the rivalries away.

A Father

“For the £irst session we walked
on different pavements; at the /ast

meez‘/‘ng we went iogez‘her and drank
coffee.”

A mother

Mediation does not take the place of the judiciary system.
Mediation completes legal proceedings and allows durable
solutions to be found that work for all members of the
family.

International family mediation can help you when you are living
through a conflict that leads to a move abroad by one member of
the family.

International family mediation puts the needs and interests of the
children at the centre of discussions.

05

What is international family mediation?

Family mediation is a structured process in which an unbiased me-
diator enables members of a family in crisis, generally the parents, to
speak in a constructive way about their conflict. The goal is to settle
the conflict through communication and exchange, and discuss how
they will continue to parent their children, in order to find solutions
that work for all family members that are affected.

International family mediation seeks to resolve a family conflict in-
volving at least two countries. For example, this could occur when
parents separate because of conflict and one of them relocates to
another country.

International family mediation places the needs of the children at the
centre of the process. The aim is to seek solutions that can ensure the
children’s well-being in accordance with their rights as given in the
United Nations Convention on the Rights of the Child. % Note I

Some important aspects to keep in mind

Participation in the mediation process is voluntary. The mediator has
separate discussions with each parent to assess if mediation is appro-
priate in their situation and whether both are willing to engage in the
process.

During mediation, the participants in the conflict themselves look
for, explore and formulate possibilities of reaching agreement. They
control the results of the mediation because they are the sole deci-
sion-makers.

They can suspend or terminate the mediation process at any time if
they are not satisfied with the way it is proceeding.

Each participant can be supported by an independent legal adviser
to look through the proposals before the decisions are finalised in an
agreement that is usually called a mediated agreement. % Note 2
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International Family Mediation

“Divorce can be So a/e\/aéfaf/ng. wWith 2he /7&(38
/eﬂa/ bill on the horizon I Fell il and ended uUp
in hospital. It is on/y when I went to mediation
that I realised its benefits. I had support Fron
»y Communty who helped me Z‘/)ﬁodg/? the Conci-
liation and Aréitration Board. I realised ¢hat 1Y
faith, Is/an, encourages re Zo negoz‘/aie and come
o a far sett/ement. I realised Chen Aoe ruch
can be 362//730/ éy ax/o/a//ng Unnecessary //Z‘fgaz‘fon."

V.

‘ foday, Z‘/}odg/) no /onﬁer husband and cife, we are
s¢/// aé/e Zo pro\//‘de nal‘Z‘a/‘/ng Zo our a/aaj/']Z‘eI‘ and
She has grown up without bitterness to either
of ws. Mediation has 2A/s aéll/l‘ty o-/(’prow‘a//ng a
family cwith respect and dignity, when a
relationship has wuntfortunately broken down.’

A father

Mediation is a flexible method of conflict management.
It adapts to each particular situation and to every conflict.
It makes you the principal actors in finding solutions.

The mediator helps the parents find solutions and maintains a
constructive attitude. He encourages all participants to speak up
for themselves.

A mediated agreement reflects the decisions taken jointly by the
people in conflict.

01

The participants can also give their mediated agreement legal effect
by having it recognised by a court.

What is being said during mediation remains strictly confidential, ex-
cept in rare cases where the mediation reveals an apparently serious
risk to the children or to one of the other participants. The content of
such safety clauses varies from one country to another.

Some advantages of international family mediation

Instead of making a clear-cut decision in favour of one or the other
parent, mediation takes into consideration the interests of all the
members of a family. This approach towards disputes, based on the
necessity for dialogue, works equally in the interests of the children
and their parents. Thus, it enables all of them to find their place in
changed family circumstances, even if it is within the context of an
emotionally difficult separation.

International family mediation permits all the participants to ver-
balise their concerns, express their feelings and put forward their
material and organisational needs in a secure environment. They can
do this in turn and without being interrupted. The mediator assists
the participants to articulate those concerns. With the objective of
reaching agreement, he formulates, in the most constructive way pos-
sible, what is closest to the parties’ hearts. In mediation, the people in
conflict speak to, listen to and hear each other.

Sometimes family conflicts occur in the context of differences in
cultural or religious practices, or differences between cultural cus-
toms in one country and the laws of the country to which one of the
parents has relocated. In such cases, international family mediation
can help the parties in a marital conflict to arrive at a solution that
bridges these differences.

08



International Family Mediation

"She L[the mediatorl was 5/)7////75 and
Z‘a,é/ng into accowunt ouwur SMffer/ng. We
were not considered as a case or a File.’

A Father

"The mediator never /et the SessSions end
on a bitter taste. There was always a

"

/oéif/\/e ref/ecdion.

A mother

"The neaz‘rcz//z‘y of the medialor 5r/n35 a
freedosrr 2o be, and of eXpreS\S/on.“

L.B.

Family mediators help each parent to decide if mediation is
appropriate for their situation and make informed choices.

The mediators identify the tensions and fears that are at play.
They are sensitive to cultural aspects and have an excellent
understanding of interpersonal situations.

Contact an ISS desk, your local legal aid office or family courts in

your country for information on where financial support for
mediation may be available.
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The mediators

Both men and women practise as professional mediators, working inde-
pendently or as salaried employees of mediation organisations. They
may be resident in the country where the mediation is to take place,
but sometimes in international family mediation a combination of in-
country and out-country mediators may better serve the interests of the
parties in a conflict.

Professional mediators adhere to a Code of Ethics and a Code of
Conduct which they are expected to respect in every situation. They
have undergone specialist training that covers all areas relevant to me-
diation: the law, communication and negotiation techniques as well as
psycho-social aspects of a family breakdown. In many countries, pro-
fessional mediators are officially recognised by a competent authority.

In countries where there is no recognised mediation training, mediators
are locally recognised as such by virtue of their experience in resolving
conflicts as well as their interpersonal skills. They need to be neutral. It
is their ability to identify the nature of a conflict and its impact on family
members that enables them to gain the trust of the people coming to
mediation. In cross-border cases, these mediators need to collaborate
with specialised mediators and administrative and legal authorities.

Cost of international family mediation

The cost of mediation varies. It may even be available free of charge,
for example when an authority or an institution orders it or where the
service is provided by a state-funded organisation or offered without
charge by associations or communities. In some cases, legal aid funds
may be available to cover the cost.

Independent mediators charge a fee, which is usually split evenly
between the parents or in proportion to each of their incomes.
The modalities of payment are normally discussed at the outset of the
mediation process.

10
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International Family Mediation

’/My wife agreed Zo at?lend medialion,

but she did not rake a real/ efFford Zo

discuss matters becawuse she £elt she

was 'n a position of power /8362//}/ and

that she had noz‘/ﬂnﬂ Zo /oSe'. We did
not reach agreemenz‘.‘

A hwusband

"Parties do not arrive in mediation (in
v experfen6e_> unless t/78>/ are prepared
Zo talk. Sore will be /nfran\sfgenz‘ at
£irst but will be prepared to /isten (at
Some level) both o the other party and
to the mediators.”

A mediator

Mediation is not a miracle solution; it will not guarantee

resolution of the conflict. There are situations where mediation

cannot function or where it turns out to be less effective than
other methods for resolving the conflict.

Please note! Mediation does not take the place of therapy or
relationship counselling.

Limits of international family mediation

Mediation is based on the voluntary participation, good faith and en-
gagement of all participants, so it cannot be carried out if one of the
parties refuses to participate.

It cannot work if one party makes an attempt to bring pressure on
the other party or if one party feels intimidated by the other one. For
example, if one strongly fears the other and feels unable to speak out
even in the presence of a third person, mediation may not be appro-
priate. Similarly, too great an imbalance between the couple may
prevent success of a mediation.

Dependencies, for example on alcohol or drugs, can also put the
discussions, negotiations, and above all continued commitment to the
agreements, in peril. Conscientious implementation of the agreement
and adherence to it by both parties are fundamental to mediation.

Mediation is not therapy, a source of legal advice or a means of avoiding
or delaying legal proceedings. Furthermore, it is not to be used as a
way to manipulate or influence the other party.
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Section 2

For Which
Conflict and When

Mediation Can
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of proé/emé

Do cowurds can medialion

and adriinistrative

help me Zo

Can I call in
authorities knoeo resol/ve?

medialion Services

abowut mediation?
afler a cowurt

J'aa/gmenz‘ 7

I do not Ahave

access Zo My

children anymore.

Can mediat/on

he/p me?




Foxr Which Conflict and When Mediation Can Be Used
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"I was afraid of /05//73 contact with my
children. I also Feared that they would
/‘orgel‘ me and grow up withowt ,énoa)/nﬂ
me. I asked MySe/f what I cowuld do
o educate them a? a distance, 2o stay
close Yo Cherr owutside of da/‘/y /’aml‘/y
/ife.”

A Father

Mediation is suitable for addressing cross-border separations
and divorces when they also concern children.

Mediation helps people to get a clearer picture of their legal situation
when one parent considers moving to another country before or after
a separation.

All questions in relation to maintaining regular contact at a distance
between the children and non-residential parent can be discussed in
mediation (organisation of holidays, visits, phone calls, etc.).

Family conflict across national borders

A family conflict becomes international in various scenarios involving
more than one country. It could happen, for example, when there is a
conflict in a family where the parents have different nationalities; in a
family which is not living in its country of origin; where the parents live
in two different countries; or where one of the parents wants to go and
live in another country.

Conflict issues where mediation can help

A parent in a situation of intense conflict or family breakdown may feel
the need to separate and relocate together with the children. Because
of the high emotions that are often a feature of such conflict, the parents
may not be able to discuss the options face-to-face or even through
other family members.

Mediation by a neutral person can be of help in such a situation. It
enables discussion of the problems facing the family without increa-
sing tensions further.

Thus it is not surprising that parents who choose international family
mediation are often those in situations where separation or divorce is
about to lead, or has led, to the departure of one of the parents to ano-
ther country. Mediation is also frequently used in situations of wrongful
removal or non-return of a child (see section 6, p.60).

The majority of international family mediations deal with questions
relating to parental responsibility, access/visitation rights (also known
as contact), and how to maintain links between the children and both of
the parents.When the parents live in different countries, it is difficult for
them to agree on questions such as those involving the education and
day-to-day life of their children. In such cases, mediation can be used to
resolve those differences, since it takes into account the diverse condi-
tions in the two countries as well as the rights of all the parties involved.

18
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“ T didn't /ike 58/‘/)3 "ordered to go Zo
medialion. I was very alocof the First
Zime the administrator phoned re
because I didn'¢ realise the sSel-up
was so unbiased.’

4 ”an

"IF parents fnew about it, maybe Chey
cowuld start it before /’///nﬁ a court
case and save a /ot of Sa-/’fer/ng and
stress, especially for the children.’

/4 LWoman

Mediation can take place before, during and after legal
proceedings for separation, custody or divorce.

When you initiate divorce proceedings, you may be invited by a legal
or administrative authority to attend at least one information session
on mediation.

The discussions between parents facilitated by the mediator are
underpinned by the provisions of the United Nations Convention on the
Rights of the Child and other relevant international conventions, regio-
nal instuments and charters, for example the African Charter on the
Rights and Welfare of the Child. % Note 3

International family mediation can also help with resolution of other
kinds of family conflict, such as intergenerational friction (for example,
maintenance of family ties after children become adults) or inheritance
disputes between parties residing in different countries.

Timing of mediation

When mediation is employed at a very early stage and before a judi-
cial procedure is initiated, it can help defuse an escalating conflict. In
the case of one parent envisaging a move abroad, mediation can help
determine the place of residence of the children and the other parent’s
access rights. It can thus help to avoid a crisis that might otherwise
result in the wrongful removal or non-return of the children.

International family mediation can also be effective at other stages of
a conflict and its accompanying legal proceedings. This could happen,
for example, if the parties to a conflict decide to go for mediation in
parallel with the court proceedings. Or if a judge or a judicial or admi-
nistrative authority encourages them to consider mediation as a way of
resolving their conflict out of court or with the help of a court-connected
mediation service. In some countries, the law or a judge may even
order mediation before beginning any legal proceedings.

Several international and regional legal instruments aim to protect the
right of parents and children to maintain the parental bond between
them, when one parent is living in another country. These instruments
encourage the amicable resolution of cross-border family disputes and
some refer explicitly to mediation as a mechanism to bring about reso-
lution of such disputes.

20




Foxr Which Conflict and When Mediation Can Be Used

A number of these instruments also address cases of international ab-

7The proceed) ngs were corp lex and duction of children; that is why mediation is also often employed, as a
/on 9, with much back and Forth complement to judicial proceedings, after the wrongful removal or non-
between the two cowuntries. L[..1 We return of a child (see section 6, p.60).

chose 2o aldend medialion in order Zo

. Sometimes the parties ask for mediation after the court has rendered a
speed mallers up. Then, we realised b

decision, to help them reach agreement on the adjustments in their lives

¢hat we could speak about every?hi 79 that will be necessary to comply with the judgment. This is because
and address guestions that were going court judgments regulate the legal situation but do not necessarily end
Zo come o the surface /aler anyway the human conflict. Mediation in such cases will focus on helping the

parties to work out mutually acceptable ways to implement the courts

C..] for example, how bes? Zo organise e ‘ - |
decisions without further escalating tensions.

/70//.o/ay5 . :
In fact, the practice of international family mediation, which has been

ongoing since the beginning of the 2000s, is proving to be a successful
complement to the legal route for moving such situations forward.

A father and molher 3iv/n§ aJ'o:'ni report

Mediation takes consideration of the human aspects of a

conflict. It encourages and facilitates the expression of worries,

anxieties and doubts. Everything that is raised in sessions can
be taken into account in the body of the agreement reached.

The advantage of mediation in international family conflicts is that it
allows one to face up to difficulties that seem impossible to resolve.
The biggest challenges are geographical distance between the
separated families, multiple legal systems and differences in culture.

21 22
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A)/// Med/ai/on .
30/ 173 1(70)‘

Ae fd/‘/oreo/ Zo

4% situalion?

What are Zhe

ao/\/dnfage\f of

Mec//df/‘on 7

showl/d I go for
medialion £ we a/reaa/y
have /awyeré who are

/7e//9/n3 wus?

oeS not accepf

My ex 9 |
pd how thingS

ofr /,(na'er\fia

I am worried

¢hat my parinrer

711942 Zake owr children

abroad and not bring
2hem back.

Can mediation help?

pappen in oty CHlTUTE:

We no /onger share the

Same values. Y/ozu can we

Zalk 2o each other in

medialion SesSions £

we cannold do sSo

owutside ther?




Reasons for Choosing International Family Mediation
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"Now it's a war betieen laws. Lacoyers
in 2his country cwill/ 3/\/@ me custody L.
but that custody /s not redo3n15ec/ ‘n m

husband's country of residence L..1 so I m
Stuck in a situation where I cannot afford

2o take the child to the COanZ‘ry where

my husband is, in case I don ¢ 3ei Aim
back. COn the other handd I don 't want 2o

restrict my husband's access o the child.”

A rother

“ We aﬂreed Zhat the children woa/a/l/'o/n »e
here when Chey were o/d enodg/? Zo go Zo
secondary school/. This will happen Zhis

summer and I am very Aappy about it. I Chink

I wowuld not have reached this far £ I had

continued a/on3 the /962(/7 of /8362/ prodeeJMVgS

agalnsf my ex-—ewife. And T wouwld /7aVe Spent a
/7a3e amount of money In /awyerS fees Since
2008 -

A father

Mediation, unlike legal proceedings, is adapted to each case.
The solutions found are tailored to the families concerned.

Mediation helps to bridge the contradictory decisions that might
emerge from court proceedings in different countries.

The parties can play an active role

Mediation provides an opportunity for all the parties in a conflict to set
out their points of view and voice their wishes and needs. It gives them
an opportunity to take control of the process of separation instead of
being ruled by the process itself.

In mediation, the participants agree to listen to each other’s views with
the support of a third party, which creates a foundation for discussion on
an equal basis and can help avoid escalation of the conflict.

Mediation speeds up proceedings and is cost-effective

International family disputes are often complex due to the interplay of
different legal systems. A complex legal situation tends to make judicial
proceedings lengthy and costly. There is also a risk that adversarial pro-
ceedings brought in different countries might give rise to contradictory
decisions which, in the worst case, could lead to a stalemate in the case.
As a complement to legal proceedings, mediation can help avoid these
complexities by enabling the parties to a conflict to arrive at a legally
acceptable agreement in a few sessions. Less time spent on a court case
would, of course, also mean lower legal fees for the participants.

In countries that are not party to international treaties on family law,
the content of a mediated agreement on custody and contact and other
related matters can nonetheless be recognised and enforced with the
help of relevant legal instruments.

Mediation is flexible and adaptable to each situation

Family mediation permits legal questions to be tackled within the broa-
der perspective of the daily life of the people in conflict.

It allows all concerns that are important to the participants to be
included in the discussions, and may also permit the inclusion of child-
ren, or of persons who are important in the lives of the children and the

28




Reasons for Choosing International Family Mediation

parents, in the process. For example, it can give a voice to people from
the familial, religious or social environment who play a significant role

"We have never had proé/ems re5/9ect/n3 Zhe

arrangement reached in mediation as no one in the family’s life.
imposed it on us. We discussed /¢ in 3reaf
detai/ and it corresponds o the reality O7p Mediation can provide a realistic perspective of the future

our Financial and 3@03)‘62/9/716 situation. ) . .y .
In creating a space where the expression of anxieties, worries and

A sother doubts of each participant are facilitated, family mediation provides
both parties with an opportunity to define and organise the exercise of
joint parenting. Proposed solutions can then be tested and modified if

" . necessary.
For example, we agl‘eea/ that the children
would attend a Spanis h CcoursSe once a week The process is respectful of the availabilities and capabilities of both
so Zhat /78y wouwld not fo rsez‘ 1Yy /an3 u«age parents, while also respecting the right of the child to developmental
and that of ¢herr gran dparents, wit b oo /70”7 security and to maintaining links with both parents where that is both

f/]ey 5/0,@3 das /y a.)/7 /e f/}ey were /78}‘8 safe and pos51b1e.

A father Geographic distance between two parents makes communication
and the organisation of family life more difficult, and mediation offers
parents time to discuss in detail all the different options for organisation
of parental responsibilities such as how to maintain and nurture cross-
border parent-child contact.

Mediation respects cultural differences within a family

Families that undergo cross-border conflicts are often multilingual and
multicultural. Cultural differences can play a large role in the nature of
a conflict, particularly around questions relating to the children. Parents
naturally want their children to follow their own cultural practices; the
assumption by one parent that the children will be relocated to another

Mediation enables the participants to take their future into country creates fear that they will not be able to maintain links with
their own hands and to regulate their daily life. The solutions their cultural and religious heritage.
achieved in mediation are feasible, realistic and, if necessary,

can be modified. Mediators are sensitive to questions of cultural diversity and integrate

them into the discussions so that the parents can voice what is impor-
tant to them regarding, for example, the education of their children.

29 30
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"I? makes a /ot of difference what culture
Zhey LZhe mediatorsd come From L.
whether they have /ived in this culture

and know all intricacies and can p/‘clé wup all

the cues.”

f( woran

"Z sensed that % wife wanted o /leave with
the children C.... IT¢ was in mediation Zhat
She realised what the /ega/ conseguences of
a precipitous departure would be."

A Father

Mediation takes into consideration fundamental questions
relating to each person’s identity in terms of culture, social
background and religion.

If there is a serious crisis in a relationship and there is a possibility of
wrongful removal or non-return of your children, try going to mediation.

By helping to avoid wrongful removal or non-return of children,
mediation can avoid serious consequences of an affective, emotional
and legal nature for the whole family.

Mediation thus also provides an opportunity for taking fundamental
aspects of a communitarian culture into consideration while respecting
the rights of the people who come to mediation.

Some parents believe that a mediator who shares their cultural and
linguistic background will be better at identifying and understanding
the conflicting positions resulting from a family breakdown, as well
as what is really at stake. They may therefore select mediators whose
cultural and religious background reflects theirs.

Mediation can also be carried out with the help of translators or other
third parties, for example a cultural interpreter or a person sharing the
same cultural origin, in order to facilitate communication. These people
are also bound to confidentiality on what is said during mediation.

Mediation can help prevent wrongful removal or non-return
of a child

In a situation where one of the parents is anxious about the possible
loss, relocation or non-return of a child, mediation enables concerns to
be expressed and discussed with the other parent, who may be unaware
of it until then. Thus, mediation can defuse frightening thoughts, and it
often confirms that both parents are equally concerned about the well-
being of the child.

A mediator can provide information about the potential administra-
tive, legal and psychological consequences associated with a hasty
departure of a child to another country and thus prompt any parent
contemplating such an action to reassess the situation.

32
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How International Family Mediation Is Carried Out

‘T felt /ike T was caag/yf betiween two £ires
with the decision of SZay/ng in Africa or
returning to Canada. I was able to speak to
Z2he medialor alone and o release the Zension.
7 hat SL(éSe?aenf/y helped e Zo talk to Both
my parents.

Valerie, 15 yvears

“ The puUrposes of the process were defined

and explained very clearly. éven though I was

not Z/?/n,é/ng about any mediation, /f convinced
me Chat i Mlﬁ/‘lf /73//9

A Father

" Before mediation, we had not sSpoken in over 14
Mohfﬁ5.“

A parent

" The overall attitude gave Zhe immediale i(r7—
pression that the medialor was newutral and
would not take Sides.”

;4 Mof/?er

“With Child Inclusive Mediation you 3&(‘ Zo
hear these other 2hings Frorm Che kids, which
help. It resmoved the conf/ict... it confirmed
the children's needs, and there was noz‘/)/ns
/left Zo /’/3/75 about. Before, we were always

polarised, but in this Mea/:az‘/on, we got

Somewhere.

A parent
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" The presence of a third party discourages
use of foul /angaaﬂe, wa/,é/nﬂ off, etc .’

A Father

" The mediation pProcess was very /7«9,//9/2(/ /n
IAMpro\/fng our communicatlion and we reached
an agreesrent. More than this cannot Be
ac hieved éy a mediation. I 99 mediations £inish
withowt an agreemenz‘ and on/y one SL(CCeea/S, yA

2hink it Is worthwhile o mediate.

A parent

“As /on3 as medialion /s Seen as an extra
chance and not as a remedy, it can work.

A parent

"I Ffelt safe within the mediation process,
and I Ffeel/ Zhat /7a\//n3 2he medialors present
enabled »Yy ex- ~husband and I to overcome our
emotions and Zalk rationally aéoai Zhe welfare
of our son.

A rmother

" Mediators have to direct the parents by ex-
plaining the court process, /leqal Zerms, /ong
Zerrm cowurt proded&(reS, Che effects on Zhe
/’QM//y, eSpeC',/AQ//y Zhe C/I/./a/, and al/so you have
Zo Bear in mind that /imited ¢ime /s avai/a.é/e."

A mediator
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"I read the bumph provided by my ex-partner’s
SO/I‘CIAtOI‘, but because it came Fron the other
sSide I asswumed the medialors were 30//7\9 Zo
be biased (oé\/[oaS/y I was st/ in shock and
very paranoid). One chat with the mediator was
enoagh Zo calrr me down fﬁoagh.“

s.7.

! Be/‘nﬁ allowed o /eave at any Zime For Zhe
Zoile?, a cigarette or coffee breaks was a
/74(38 /73//9. This eased the overall afmo\s/oﬁere..

A mediation participant

The whole mediation process will be explained to you during
the first contact, either by telephone or during a preliminary
meeting.

First contact

When you first make contact with a mediation service or mediator, you
will be given detailed information on the mediation process, including
the principles and rules that all the participants have to accept. This
information is usually provided individually to each party, but in some
cases it may be given to both parties simultaneously, either in a mee-
ting or, where that is not possible, during a conference call by phone.
The mediator will also discuss the suitability of the case for mediation
with the parents.

The mediation process

International family mediation can take place in one or several
countries, depending on whether the parties that are experiencing a
serious conflict still live in the same country or one of them has reloca-
ted to another one.

Once both parties have agreed to commence mediation, it takes the
form of consecutive meetings. Depending on the mediation service,
these meetings can last between one-and-a-half hours and three hours.
The number of sessions depends on the circumstances of each case.

In situations of wrongful removal or non-return of a child, where the
time frames play an important role and tension is especially high, the
mediation can be held in blocs. This can be done over two or three
days, from morning to evening with pauses. These mediation sessions
are organised in accordance with travel and accommodation arrange-
ments of the parent who travels.

In a classic mediation setting, both parties meet face-to-face in one
room, with one or two mediators, as well as translators or cultural
interpreters if needed. However, if the circumstances require it, the
mediation can be conducted online through an Internet connection.
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T he very fact that we entered a room with
two people present who were wunbiased
helped my husband and T 2o comminicale and
defused a /ot of Zhe animosity between wus.
The fact that those two people were skilled,
experienced and compassionale towards ouwur
sitwuation on/y helped Further.”

A mediation participant

A mediation is managed by a competent mediator who will

ensure it takes whatever form is necessary for success, in

accordance with where you live, your responsibilities and your
resources.

More and more mediation practitioners use highly effective and
secure systems of “online” or “distance” mediation when necessary.

A network of qualified and competent international family media-

tors is developing gradually across the world. For more information,

contact ISS desks and the AIFI networks, as well as the Network of
Cross-Border Mediators and Central Authorities. % Note 4

Once a mutually acceptable agreement has been reached, a final face-
to-face meeting may be all that is required to finalise it.

In some cases, it may be necessary for a mediator to conduct part of the
mediation by shuttling between the parties, holding discussions with
each in turn and conveying their views and questions to each other.
This could happen, for example, where one parent is afraid of the other
or feels too dominated to proceed, or where parents living in countries
that are far apart do not have access to modern communication tech-
nologies.

Shuttle mediation may also be used initially in some cases to give the
parties the opportunity to express their concerns freely to the media-
tor, particularly when the conlflict is very intense and arouses strong
reactions in the participants.

Many mediation structures work with two mediators for cross-border
family conflicts. Usually, they will both be present during mediation.
When the parties live in two different countries, there may be a me-
diator in each country. They always work together and are not there to
represent one or the other party.

Methods used by mediators

Mediators do not take sides. They do not form judgements or give per-
sonal opinions about what any participant says.

They help all the participants to maintain respect for each other and for
each other’s cultures.

They listen attentively to what is said, repeating and reformulating what
each participant is saying in order to ensure that there is no misunders-
tanding and that each party understands the point of view of the other.

How International Family Mediation Is Carried Out
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"I knew that my parents [oved me. The
mediator helped me tel// my parents that I did
not want to decide, and that really /ifted a
weight off my chest.”

Alexander, 1| years

"I Jove both cowuntries and I did not want Zo
choose. My parents bickered and I Fel? oé//ﬂec/
o choose. This was rea//y difFiculd for me."

Sandra, 13 years

" The mediator was amazing/y patient and fe
helped ry motlher See sense. I was able to tel/
the two of them what I had in my heart and
that I wanted Zo 3ez‘ 2o know my father Cewho
had been away for eight yearsj."

Justing 14 years

The participation of school-aged children is possible in

appropriate and carefully evaluated cases. However, parents

will not be allowed to use them for their own purposes in the
conlflict.

They observe reactions and ask questions that assist in advancing mat-
ters in a constructive way towards solutions that work for everyone,
reflecting the needs of different members of the family, and above all
those of the children.

At the end of the process, they summarise for the parents the proposed
contents of the agreement between the parties and make sure that they
are understood by all the participants. This agreement is generally
called a mediated agreement. % Note 5

Mediators are ethically bound to maintain confidentiality and thus not
to disclose to third parties any information that comes up during media-
tion.

Participants in the mediation

A conflict between parents has an impact on their children and may
additionally affect their relatives and friends. Thus, the parents might
want to include some of these people in the mediation.

If the children are of an age where they can express themselves inde-
pendently and there is no risk of their participation having a negative
impact on them, the mediator will, under certain conditions, welcome
their inclusion in the mediation provided both parents agree to it.

It is important to note that the participation of children is a specialised
form of mediation. It has been developed primarily to give parents a
better understanding of how their children are coping during a sepa-
ration and what their needs are; to give children a voice in a matter that
concerns their daily life and future; and to respect the internationally
recognised right of children to be heard in judicial and administrative
procedures concerning them. % Note 6

Children are included in the mediation process only with the formal
agreement of the mediator, both parents as well as of the children
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43/r/, I years

Participation in international family mediation is not confined
to parents.

A number of regulations guide the inclusion of children. Usually, the
children have separate discussions with the mediator, or a trained
specialist, who is able to distinguish the child’s unique experiences
and needs from those of either parent and who will carefully bring the
child’s views and voice into the mediation process for consideration.

themselves. The children have to be mature enough to be able to
express themselves.

The mediator has to ensure that they understand that they are only
being asked to voice their views and feelings, not to take sides in the
conflict, and above all not to take any decisions. All this is done under
the careful guidance of a person trained in the participation of children
in mediation.

It is customary for children to speak independently with the mediator,
without the parents being present. In some countries, a child psycholo-
gist conducts (or also has to be present during) such discussions. The
mediator - or the child psychologist, if present - later carefully shares
key aspects of the discussion with the parents, while making sure that
they do not feel they are being criticised or rejected by their children.
% Note 7 The mediator might decide to let children express themselves
in front of their parents if they wish to do so.% Note 8

Evidence is growing that, when well conducted, this involvement
empowers children, and creates for parents a new level of awareness of
their children’s experiences. This, in itself, can greatly assist parents to
find better ways of managing their conflict so as to minimise its impact
on the children.

The participation of children in mediation can be a delicate matter, de-
pending on the country and the culture in which the family is living.In a
large number of cultures, it is difficult to imagine that children can give
their point of view in decision-making on a problem that is perceived
to concern adults. In addition, many mediation professionals do not feel
they are sufficiently trained in how to involve children in mediation.
That is why the participation of children in mediation is still rare.

The inclusion of people from outside the immediate family (uncles,
aunts, godmothers and godfathers, nannies, teachers and others
who might play an important role in the life of the participants) also
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requires the agreement of the mediator and both parties in the conflict.
The mediator has to evaluate their relevance to the mediation.

"I think she Cthe mother] heard 50/)732‘/7//73
in that session with the child conswultant,
because she a/ways pornt blank refused to Even though external parties cannot make decisions about the issues
éao/ge, but one c/ay She came owut and sad T that come up during mediation, their presence can often turn out to be

don'Z woant 2o 1(,/.3 bt abowt the mone v any more. valuable, sometimes essential. What form the participation of external

s . . . s parties takes varies, depending on the cultural environment in which
Al 2hat s rea//y g ortant is the Kids . the mediation is taking place and the code of conduct adopted by the

A father mediator.
AL

Other people who might participate

I¢ would be very pos: Cive £’ someone £rom There is another category of people who might participate in a media-

¢he Shariah Cowuncil could intervene LC..71 tion session, by virtue of the role they play in supporting the family
because a /ot of peo;)/e Seen o be 1‘3noranz‘ or as community leaders. These fall into three groups: professionals
about what Islam s ays. I they Lmediators’] working with families, such as lawyers, social workers or psychothera-
cowld Back wup their reason/n3 with what pists (however, lawyers will not participate actively in the discussions);

persons supporting the family in the area of spiritual practices or
traditions (imams, rabbis, priests, chaplains, etc.); and persons playing
an important role within the community of which the parents are a part.
Their participation would first be discussed with the mediator and they
would also be bound to confidentiality.

Islamic law says that would be brilliant.”

/4 Loman

Do not hesitate to tell the mediator about the importance of

certain people in your life and the role that they play. Such

people could, with the approval of both parents and the
mediator, be invited to participate in the mediation process.
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an agreemeni

/‘/5/755 be

re\Sa/Z‘/ng £ror

edicdion have medialion does not?

respected a/ar/nﬁ /ega/ Sz‘and/h\g? resw/t in anyz‘/w‘nﬂ

mediatdion? concrete?

wWill 2he
medialed aﬁreemenf

/762l/e /ega/ effect in

another cOanz‘ry?

/()8 are )
Zhe rpdd/e of /eﬁd/

‘ Will a mediator
prodeea’/nﬁé. Do we have
a/So 3/‘\/& /eﬂa/
Zo 54(5/03170/ Zherr in order

L. advice?
Zo go Ffor mediation?
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’ Knoa)/ea/ge and experience of Che area of
chil/d aédacz‘fon, £or examp/e_, /S essendial.
My view /s that you do not need Zo be
a mediator with a specialist farmily /aw
éac(groand althowugh there is need for that
Specfd//‘SZ‘ /ega/ eXﬁerZ‘ﬂSe 2o be available
Co the medialor either in the roor, in a
CO—-wor,éer oFr Via a CionSa/fanZ‘."

An international fam//y mediator

In the majority of situations that come up in international family

mediation, the law plays a dominant role before, during and

after the mediation. It is therefore necessary to ensure that you
have the services of a specialist legal adviser.

Any relocation abroad by one member of the family should be
planned carefully and in accordance with the applicable law
in the country of residence.

Note that the law relating to international relocation varies from
one country to another, and from one legal situation to another!

Cross-border family disputes concerning children

We all have a right to change our place of residence and thus begin a
new life in another country. However, such a decision cannot be taken
by a parent if it violates the rights of the other parent and the rights of
their children to maintain regular links with both parents. *Note 9

It is important to realise that questions of law play a critical role in cross-
border family disputes. The legal situation can be extremely complex
due to the interaction of two or more legal systems and various interna-
tional, regional and/or bilateral legal instruments that are applicable.

Of particular relevance to children are a number of multilateral or
regional instruments that aim to protect the right of the child to maintain
“personal relations and direct contact with both parents on a regular
basis” as set forth in the United Nations Convention on the Rights of
the Child. These instruments include the 1996 Hague Convention on
the Protection of Children, the 1980 Hague Convention on the Civil
Aspects of International Child Abduction, the 1980 Council of Europe
Convention on Custody of Children, the 2003 Council of Europe
Convention on Contact Concerning Children, and the Brussels II bis
Regulation of the European Union.

The decision to make an international move with a child should only
be taken if it does not contravene the relevant national and internatio-
nal laws. Otherwise, the relocation would be considered to be wrongful
removal of a child. % Note 10

Due to the legal complexity of such cases, mediation in international
family disputes has to be supported by specialised legal advice.
An attempt at mediation or a successful mediation will not affect your
rights to initiate or pursue court proceedings.

54




International Family Mediation and the Law

55

“In some cases, parents had applied for a
return of the child when really they wocul/d
be happy with contact. In marny casSes,
1t was necessary to discuss the court
pProcess, /eﬁcz/ Zerms, /ong-—ferm court
proceea//nﬁ\s and poSS/é/e outcomes.

In a few cases, parents wunderstood Zhe
%ajae pProcess but sti/! needed points
clarified.”

4 medialor on a case of child aédacz‘/on

The role of the mediator is to draw the attention of the parties

to some legal aspects of the matter and to emphasise the

importance of obtaining specialist legal advice. It is not to give
such advice.

For example, a legal adviser may tell you that you need to request an
adjournment or suspension of the court proceedings for the duration
of the mediation process.

Meeting legal deadlines is essential!l While mediation is an excellent
complement to legal proceedings, it must nevertheless take account
of the time limits that are set out by the law.

Content of specialised legal advice

Lawyers specialised in cross-border cases and other experts have
knowledge of the different international and national laws that apply to
a case. This includes the regulations, limitation periods and time frames
imposed by the relevant laws.

Specialised legal advice also empowers the parties to ensure that the
mediation proceeds while respecting the rights of all persons
concerned, particularly those of the children.

Legal advisers can give you information relating to the following points,
among others, both before and during mediation:

e your rights and duties in relation to the law, above all in the area of
parental responsibility, so that you can make informed decisions
during mediation;

e any legal matters concerning separation or divorce that the
parties cannot decide upon during mediation in a legally
binding way;

o whether the mediated agreement conforms with all legal require-
ments in all the countries concerned;

e how the agreement can be made legally binding and enforceable
in all the legal systems concerned;

o whether, in the case of a separation, the law requires you to take
certain decisions or take certain actions before you begin mediation;

e protective measures that you can take if you think that there is a
danger to the well-being of your child.

For practical information on the content of your discussion with a
person offering specialised legal advice (see Section 7, p. 89).
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"Most parents were not aware that issues of
contact would need separate /ega/ action and
were not aware of the cost of this fulure
//'Z‘/ﬁafion. Other parents were not aware of

a /9055/‘5/& future application for /leave Zo
remove a child and not aware of the potential
cost or likelihood of success. Other parents
were not acoare of /ega/ and welfare entit/ements

or the chances of child support 53/173 paid
outside the country.”

A mediator

An agreement reached through mediation can be made binding
and enforceable. This will enable the parties to take the matter
to court if the agreement is not respected.

Watch out! Agreements reached during mediation are not always
enforceable in all countries, so steps need to be taken to make them
legally binding in the countries that are relevant to the dispute.
Section 7, p. 89 of the guide has a list of some questions that you
could ask a specialist legal adviser.

An agreement reached through mediation can be made
binding and enforceable

If a mediation is successful, the decisions taken by the participants are
usually put in writing. This document is, depending on the countries,
called a memorandum of understanding, a mediation summary or a
mediated agreement.

Specialised lawyers or other experts giving specialist legal advice can
assist in ensuring that the content and wording of this agreement are
compatible with all applicable laws. They can also help to formulate
it in the way necessary for it to be binding and enforceable in all the
countries concerned. % Note 1]

As an agreement may not of itself be legally binding, steps may have
to be taken to give it legal effect; this will enable the parties to take the
matter to court if the agreement is not respected.

Giving the agreement legal effect may include, in legal terms, homo-
logation of the agreement by a court or inclusion of the agreement’s
content in a court decision, requesting recognition of that decision in
the other country (/-ies) concerned or asking for homologation of the
agreement in the other country (/-ies). A specialised lawyer will be
able to give you the relevant information on how to have this done.
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2he impression that

medialion 15 weaker than a

Z relained Yow can

»1y children in Yy mediation help

horme cOanz‘ry and IZs i/t ever
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T he way Z » /oo,é/nj back on it now Is
that we were Ae/nj treated not? as c/et/e/op[ng
human ée/ngé but as weapons. A)eaﬁon\s of an

emotionless sou/.

An adwlt, abducted Ay one of Ais parents
" What happened, Ae/nﬁ abducted and 3@,2‘{}/73
all these negaz‘/\/e mesSsages, /IS Seriowus child
abuse. Sheer mental torture that I went
fﬁroaj/l as a kid. Fear. And noew, /oo,é/ng bac k

and See/'ng that it was For her ocwn interest, I
mean, Lhis was pure child abuse.”

A woman, abducted as a child by her mother
’ %ear/ng 2he criticisms From one parent and
Zhe olher one was pa/n-fa/.“
Paul, 15 years
“AlIl I knoew is, I was abducted by my mother

for the purpose o/’pre\/enz‘/nj e £ronrr ever
588//73 % falher asa/n

A ran

" We were prefexié to feed their conflicts.”

A woran \Speaé/ng about her childhood

! They do not realise our sadness and our
/78///355/7855, loo sel/fish! ’

Alia, 14 years

"My mom had created a bubble arowund wus and
had said that owr dad was a monster..

Piotr, 9 years

‘I have no chance to 3ez‘ 1y kids back £ T
do not have any COniaai cwith them, i£ I don't
see them, iX I don 't spend Cime with Chenr.
Today, my children are already very Ffar From se
C.. :l Zhey are conditioned, manipiulated, ¢hey
don z‘ call me Mor any more, they call me éy
my £irst name. They are cold, o’/Sianz‘ T don'?
recognise Zher anymore. 777ey don't want to
Zalk to me. As Zhey ve been to/d atrociowus
2hings about me, I almost became a sZranger
o them... In two years it will be worse, and
they will never want to come back to /ive with
me; Cewo years go very ?azc(/y, 2hey are 10
years old now, they '/ be 12 Z‘/)en, and I’/ lose
Chem For good.

A mother
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An example: You are abroad on holidays with your children visiting
your family in your country of origin. The relationship with the child-
ren’s father, who stayed back home, is not going well. Your parents and
friends suggest that you should simply stay with the children and not
return to your partner. Keep in mind that, even though leaving your
country of habitual residence with the children for the purpose of
your holidays was authorised, if you are staying longer than agreed,
the non-return of the children might constitute a wrongful retention,
which would have grave consequences.

One speaks of wrongful removal of children when a parent takes
the children to another country without the authorisation of the
other parent, who is legally entitled to be consulted about such
a move. Wrongful retention is when the parent does not return
the children to the country of habitual residence. *Note 10

If you are considering moving to another country with your children,

make sure you have the right to make this decision. It is most likely

that the consent of the other parent, or the authorisation of a court, is
necessary before leaving.

Sole custody does not necessarily grant the right to decide on one’s

own where the children will live. In certain countries, the non-custodial

parent has the right to decide on any change in the place of residence
of a child.

When a move or relocation to another country is considered
wrongful

A parent, particularly one who is the primary caretaker of the child-
ren, might think it totally legitimate to move to another country with
the children. However, in most cases such a move is lawful only with the
consent of the other parent or after authorisation of the relocation by a
court or other authority.

Depending on the laws of the country in which the children have their
habitual residence, the other parent’s agreement might also be needed
for relocation to a distant location in the same country. Even where the
law grants sole custody to one parent, the other parent might have a veto
right when it comes to relocation. There could also be other holders of
parental responsibility, such as a legal guardian, whose approval might
be needed. Should the necessary consent not be given, an application
might have to be made to a court or other authority to permit relocation.

It is, therefore, crucially important for a parent who is considering
settling abroad with the children to get information on whose
authorisation is needed. Among the sources to consult for such infor-
mation are specialised lawyers, the Central Authority in the country
of habitual residence under the 1980 Hague Convention on the Civil
Aspects of International Child Abduction, and International Social
Service advisers. ¥ Note 12

Consequences for the child

Psychologically, there is a big difference between the effects of a lawful
relocation abroad and a wrongful removal or non-return of a child.

In cases of lawful relocation, children can maintain personal relations
and direct contact with both parents and can travel back to their
previous country of residence, enabling them to visit friends and family
there.
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"I knecw that my molher wanted Zo go Far

away From my Ffather and Zake me with her,

and I also kneeo why . And I Felt bad ¢hat T
didn't tell him Cher fatherd.”

Zna, § years

T he way it affected my relationships: it ‘s

made me very conscious that the peop/e who

/ove you and whor you /ove are very capaé/e
of Aurting yoa."

Adewlt man, abducted when he was a child

“A secure world CO//Q/DSea/)‘ It was
cOmp/ez‘e/y shattered after the abduction.”

4 Lworman

The effects of suddenly being torn away from a familiar
environment are serious for a child. At all costs, try to avoid
wrongful removal or non-return of children.

The consequences are serious and often traumatic for all members

of a family. You will also need to pay attention to the reactions of the

children and not hesitate to provide them with care and external
professional support if necessary.

In contrast, wrongful removal or non-return of children entails an abrupt
and possibly definitive interruption of their links with their habitual
environment (such as home, school, sports, extended family, friends,
neighbours, pets) and, most importantly, their contact with the other
parent. Thus, a wrongful removal or non-return can have grave psycho-
logical consequences for children and threatens their important right,
guaranteed by the United Nations Convention on the Rights of the Child,
to have continuing contact with both parents.

In such situations, children may react with aggressive behaviour, de-
pression and/or withdrawal. They may also be overwhelmed by fear of
rejection or abandonment and find it difficult to trust their parents or
people in general. They might develop emotional problems that could
make it difficult for them to express affection, or they could suffer loss
of self-regard or create distorted images of reality. The physical health
of the children might also be affected.

The wrongful removal or non-return of a child might set off a chain reac-
tion that could include police and judicial intervention as well as per-
sonal actions by some family members to return the child to the other
parent. Such actions could aggravate the harmful impact on the child.
In extreme cases, children have been known to end up living in hiding
or in a situation of permanent flight, which is gravely damaging to their
development.

Mediators make parents who are undergoing severe conflict aware of
these risks and emphasize that children need to have a loving and emo-
tionally stable relationship with each parent and with the members of
their extended family.

Consequences for the parent who leaves with the child

A cross-border wrongful removal or non-return of a child generally has
grave legal consequences. Civil remedies for breach of custody rights
through cross-border removal or non-return of a child exist under inter-
national, regional and national laws. The parent who leaves the country
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"I realised /later that I was used as a weapon
aga/'nst my Ffather 5}/ my mother. Not /m\/fng
Seen my Father For most of my childhood

makes hir a stranger ¢o me today. I no /onﬁe/‘

Ahave contact with %% Mof/]er."

Adwlt, abducted as a child

‘ ﬁffy percent of the time, when I called my

Son, his mother told me that 2hey cwere in Zhe

ridd/e of eaZ/nﬁ. But with the Zime difference,

I was not able 2o call earlier becawuse I was
st/ at work.”

4 /’QZ‘/Ier

" The distance is terrible. After every call, I

fall o pleces and it Zakes me a /ot of Zime o
33{ over I1Z. Ima\g/ne_-‘ S 46 n/j/’lZ‘S withowt your

children, 45(//73 yourselt hoew are Chey doing,

how does it go at school/, hoew do Zhey groew
Up, who kKisses Chem in the evenings, who tells
Chem stories. Our phone conversations are So
short that »y chi/dren don ¢ Zell me anyz‘h/nj)‘
éasica//y, Z'm 2he on/y one Spea(/nj.’ /{nd L m
te/‘/fng Zher and ‘rea-/’f/rmfng o Cherr: I »m here,
Z m -/’/3/7(//73, L rm waiting For you, and I wil/

do e\/eryf/?fng o see you agafn./ "’

A mother

Wrongful removal or non-return of children affects both parents.

It is important to keep in mind that this act has psychological,

legal and affective repercussions that are difficult to deal with
for all members of the family.

with the children or keeps them abroad beyond an agreed time period
without the necessary permission may have to face civil court procee-
dings in the current country of residence, which could result in a court
order to return the children.

In addition, a criminal prosecution in that parent’s previous country of
habitual residence may also have effects in the country to which the
children have been taken, and the parent may risk a prison sentence.

Besides the grave risk of social isolation, the stress and feelings of
anxiety in connection with the legal consequences may lead to severe
depression. This could be accentuated by the children’s loss of trust in
the parent. Testimonials by adults who were wrongfully removed as a
child attest to this.

Consequences for the other parent

For the parent who has been deprived of a child, the wrongful removal
or non-return comes as a shock. It brutally and abruptly puts an end to
the parent-child relationship and the parent often fears that the child is
gone forever.

The resulting feelings of anxiety, helplessness and despair are made
worse when the parent does not know the exact whereabouts of the
child. Even if the whereabouts are known, the parent may not find a way
to make contact with the child.

There could be further difficulties even if the parent is permitted a
meeting with the child, for example because of geographic distance,
travel costs or visa restrictions. Maintaining contact by using modern
technology might also not be possible because of its unavailability
at the child’s location, or inappropriate given the age of the child. An
additional problem might be that the child may, after a certain time, no
longer be able to speak the language of this parent.
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" Some parents had not SPO(en with Chelr
lacwyer at all, some parents had inexperienced
lawyers and were not aware that a defence
wunder Article 134 Cof the 1950 Conventdion —
Exceptlion Zo Retwurnl was difficul? to run.”

A mediator

Do not hesitate to seek help in trying to maintain your contact

with the children! It is never too late to re-establish contact with

the other parent or to seek assistance to do so and to prevent
the conflict from escalating.

Information is available on www.hcch.net as to whether the country
in which you are living is a Contracting State to the 1980 Hague Child
Abduction Convention.

You can find the contact details for the Central Authority for your
country, in relation to child abduction matters, on the Hague
Conference website. % Note 12

States encourage parents to try mediation. In certain countries, legal
return procedures are linked with specialist mediation services.

Feelings of abandonment, powerlessness, extreme anger and deep
despair may also be triggered among the extended family of the pa-
rent from whom the child was wrongfully removed. The parent and the
family may be tempted to re-abduct the child.

The Hague Convention of 1980

The Hague Convention of 1980 on the Civil Aspects of International
Child Abduction defines as wrongful every removal or non-return of
children under the age of 16 from their place of habitual residence that
violates the custody rights of a parent. % Note 13

The Convention establishes procedures that aim to secure the prompt
return of the children to their country of habitual residence, as well as
to ensure that the contact rights of the parent who has been deprived
of the children are protected. The courts of the country to which they
have been removed, or from which the children have not been returned,
must order their immediate return to the country of habitual residence.
The Convention only allows extremely limited exceptions from this
general principle.

In order to prevent conflicting custody decisions, the Convention pro-
vides that no decision on the merits of custody can be rendered in the
country where the children are currently resident while the return pro-
ceedings are going on. The idea is that after the children have been
returned to the country of habitual residence, the courts of that country
will determine the division of parental responsibility and decide where
the children should reside.

Information about whether the 1980 Hague Convention applies in indi-
vidual cases can be obtained from the Central Authorities established
in each Contracting State under the Convention. % Note 12 The Central
Authority may also be able to provide information on the applicability
of other regional, multi- or bilateral instruments that provide remedies
in cases of cross-border wrongful removal or non-return of a child.
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"I sensed that my wife wanted Zo leave wilh
the children to return 2o ' her home . I was
able to convince her Zo go Zo mediation.
I?¢ was there that she realised what Che
/ega/ Conseguences of such a precipitous
departure would be. She al/so wunderstood
2hat it was important Co me. Mediation
offered us a space to Zalk, which avoided
aggravaz‘/on of the conflict, increase in fear
and distrust and tension.’

A Father

International family mediation is quite compatible with a legal

procedure following a case of wrongful removal of children. In

more and more countries,itis even encouraged by administrative
and judicial authorities because it has proven itself.

In a case of wrongful removal or non-return of children, it is important
to act quickly. Mediation must be organised as rapidly as possible in
order to respect the time limits set by law.

Where the 1980 Hague Convention does not apply

Where the 1980 Hague Convention on the Civil Aspects of International
Child Abduction is not in force between the two countries concerned,
there may be other relevant multilateral, bilateral or regional legal ins-
truments that can be of assistance. Furthermore, recourse can be made
to the remedies offered by national law.

In most countries, parents who have unlawfully removed a child can
be imprisoned for six months to 10 years. They can be pursued for
committing a criminal offence (child abduction) and be held in contempt
of court if they have not complied with a court order to return the child.

Mediation to resolve a case of wrongful removal or non-return
of a child

Cross-border family mediation always faces a number of challenges
that are distinct from those in domestic conflicts — the geographic
distance between family members, the interaction of various judicial
systems, and time — as there is always the risk of children losing contact
with one of their parents. In cases of wrongful removal or non-return
of children, a particular challenge is the tight time frame within which
mediation has to take place, in accordance with the applicable judicial
provisions and frameworks. % Note 14

In a number of countries, specialised mediation services have been
developed that run parallel to, and in coordination with, mechanisms
under the 1980 Hague Convention on the Civil Aspects of International
Child Abduction.Yet, the content of the mediation remains strictly confi-
dential. In general, the judge will only be informed about the outcome
of the mediation, not its content.

In general, international family mediation can be used at all stages of
the judicial proceedings without disrupting communication or coope-
ration with the administrative and legal institutions. % Note 12
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’ Being repatriated cwas acoful. It's as if Zhey

had ripped out my /ife and 3/Ven me another,

without aS,é/‘nﬁ my opinion. I did not have any
choices, it was imposed on me.

»4,93/‘50/7 5/93@%//73 abowut her relurn wunder ¢he
195 O %ajae Convention ﬁrodec/are

“After several weeks, I came back oith »y

Son. My wife did not ¢rust me anymore and

did not want? o /leave me alone with Ainr. It

was in mediation that I was able o make her
understand that I cared Ffor Ais a)e//—-ée/ng,
that I wanled him o have a molher, Chat
I was worried Labowut Ahim /7&\/1‘/73 on/y one

parentd.”

A Father

Further information on specialist mediation services and on the

particular challenges of mediation in cases of wrongful removal

or non-return of children can be found in the Hague Conference
Guide to Good Practice on Mediation.

This Guide is available in all European languages as well as
Arabic and Russian at www.hcch.net under ‘Publication’ and
then ‘Guides to Good Practice’. % Note 14

Mediation is possible immediately after the wrongful removal or non-
return of the children, or when an application for return or a complaint
is filed (at the beginning of proceedings). Parents are often informed by
courts or administrative authorities of the possibilities of mediation at
this stage, as it may avoid the forced return of children. The mediators
are aware of the constraints of time limits and are used to intervening
rapidly.

When mediation is commenced after a judicial decision (such as a court
order for the immediate return of a child) has been rendered, or after
an appeal has been lodged, it can assist in speeding up the process of
resolving the issue and agreeing on arrangements for the return of the
child. Even when the positions of the two parents are very far apart, the
fact that an appeal process could be long and without guarantee of suc-
cess would be an added incentive for the parties to ensure the success
of the mediation.

Post-judicial mediation in cases of wrongful removal or non-return
of a child is advisable, since it also takes into account the longer-run
interests of all the parties. The return or non-return of a child does not
resolve the human conflict between the parents and the possibility of
another equally traumatic wrongful removal and its consequences may
still exist after a judicial decision. De-escalation of tensions and resent-
ment through mediation could enable the working out of durable solu-
tions anchored in the reality (in terms of financial, geographical and
communication factors) of each parent’s life.

Does mediation work in cases of wrongful removal or
non-return of children?

International, regional and bilateral instruments explicitly encourage
amicable solutions and resolution of cross-border family conflicts
through international family mediation. The experience of the specia-
lised mediation services that have been operating in some countries for
several years shows that mediation can work even in the very conflic-
tive situation of a wrongful removal or non-return of a child.
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“Mediation was /‘na’/\Spen\Saé/e - as an exercise
Zo discover what each parent actually coanted
Cwohich in owur case was Chat neither of ws
wanted a retwurn) and to hear independent
professional Mec/fafolxs\ca/m/y and diplomatically
Say/ng why each parent s ideas were or were not
practical. It rade me Ffee/ as fhoaﬁh there was
hope in my case, and as 5/70413/7 I had a voice,
and as fhoaﬁh Zthe contact which I Ahad a/reaa/y
been 3/\///73 was very accOmmoo/az‘/nﬁ.“

A mediation parz‘/c f/?th‘

" The wltimate reswult for me was not achieved,
that of my son redurning o Australia, but this
IS what mediation is about. I arm happy with
Zhe end reswul/? as I have an QCCepZ‘aﬁ/e owutcome
which could be better than i¥ I went 2o court.
>‘/ope/’a//y i? also creates a less stressful/
environment For sy son.

A mediation participant

The mediator will ensure that all is done to avoid a mediation
being disadvantageous for one of the parents.

Mediation does not always bring about an agreement and it is not
suitable in some cases. If, after initially assessing the situation
together with the parents, mediators conclude, for tangible reasons,
that the mediation would have only a very small chance of succeeding,
they tell the parents so.

When underpinned by the relevant legal instruments, mediation is an
opportunity to:

e get back in touch and spend time with the children for the parent
who was deprived of them,;

e end in an amicable way the nightmare that the wrongful removal
or non-return has created for the parents, the children, and often the
extended family;

e restore communication and discuss how to find the way back to
cooperation as parents in the best interests of the children;

e work out an agreement with regard to the wrongfully removed or
non-returned child, as well as the modalities of cross-border
parent-child contact where applicable, and to present the agree-
ment to the court in which the return proceedings are taking place;

e end the parental dispute quickly; otherwise, it could go on for a
very long time since return proceedings in a court would only
restore the initial situation of the child back in his country, leaving
the question of who is to have custody of the child and where the
child will live, etc., to be decided later in separate court proceedings.

The existence of unresolved cases of wrongful removal and re-
abduction indicates that the legal instruments put in place to
protect children would benefit from increased use of a com-
plementary mechanism that has the human conflict as its focus.
Evidence shows that the number of agreements reached in mediation
increases when parents engage in the process fully. Parents report
satisfaction with the results and effects of mediation even when it did
not solve all the problems confronting them. % Note 15
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Practical Questions

Which issues are generally addressed in mediation?

The mediator Wil], encourage .you to discuss the affective needs ........................................................................................................
and wishes of your children’ as well as your own WIShESs AN thOSE
of the other parent.The discussion will include the following iSSUES:

e What do you think are your children’s feelings in relation to the
conflict you are experiencing or the period of separation you are
going through?

e Have you had occasion to talk about it With them? e

e From your observation, do your children know that they may
love one parent as much as the other?

e  How can you help your children express their affection for both
their parents?

° ‘What can you do to facilitate the relationship between your ChILIAYEIL e
and the other PArent? e

¢ Inthe present arrangements between parents, what works out well
and what doesn’t?

e  What do you think your children’s most important or specific needs
are (because of their hobbies, nature, health, etc.)?

° DO YOu SOmetimeS Strugg'].e tO meet the needS Of YOuI children? ........................................................................................................

e From your observation, how do your children experience the
fact of having two homes?

° Can you think of ways to address those needs together R A < N
other parent?

e What do you think your child gains from being in contact
Wlth hlS Other parent (and hlS famll-y)'? ........................................................................................................

e Which people in your circle play a significant role in your
children’s lives? What can you do to maintain these ties?
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Practical Questions

How can you prepare for mediation?

The fol]_owing questions will help you tO CTEAte @ CONSIIUCTIIVE ettt
foundation for the diSCUSSION:

¢ Do you have in mind any kind of arrangement concerning
the exercise of parenting in a situation where you are
separating from your partner?

¢ Do you think this arrangement has a chance of meeting the
expectations of the other paren.t? ........................................................................................................

¢ Is the arrangement you have in mind practicable for the =
children and in their interests? (For example, can they travel
alone to the other parent, or will the other parent collect them,
or will you drop the children off at the residence of the
other parent?)

« Do you think your financial situation and the Situation of the s
other parent are stable enough to maintain the arrangeIMENt s
that you have in mind for the middle and IoNG tEIM? s

e What possibilities are there for the children to maintain
contact with the other parent between visits (for example,
by telephone or the Internet) and will that be done regularly?

¢ Do you think the arrangement you have in mind has the best

chance of being respected b.y. the other parent (for ........................................................................................................
example, in relation to working schedules Or the HITIE oo
difference between the twWo COUNLTIES)?

¢ Do you think that the parent who lives in the other country
hasenoughinformationonhowhis/herchildrenarelivingtobe
able to participate actively in their education?
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Practical Questions

What might be included in an agreement?

The mediated agreement will ideally contain as many points as
are necessary to ensure the well-being of the children as precisely
as possible. For example, it may specify arrangements for the
following:

« Decisions about the exercise of parental AUtOTItY;

¢ Decisions relating to the residence of the children;

° Information 0n the exercise ofjoint parenting and the Child’s ........................................................................................................
education (for example, Concerning School and health care); ........................................................................................................

e How visitation rights will be implemented;

° Organisation Of educational, religious and cultural activities; ........................................................................................................

¢ Maintenance of regular contact between the parents as well
as between the non-custodial parent and the children,;

° Responsibﬂity for the costs and MOAES Of tTAVE] 1O VISIt e e i ettt
other parent;

¢ Contribution to the maintenance and education costs of the
children; ........................................................................................................

¢ Homologation or notarization of the agreement;

° The fOllOW—up to the mediation (pOSSIb].Y including Checking ........................................................................................................
to ensure implementation of the agreement and/or the possi_ ........................................................................................................
bility of further mediation).
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Practical Questions

What should you ask your legal 0 kg 1T - o A T T S B B PRI

Do not hesitate to ask your legal adviser for the following infor-
mation:

e Whichlaws apply o my SHUGHON?

e Are there international or regional conventions or a bilateral
agreement between the two countries that are relevant to my
case?

e What are my rj_ghts and duties according to the app]_icab]e ........................................................................................................
provisions?

e Once the agreement that we reach during mediation is
implemented, Will that Change the legal Situation? (Por ........................................................................................................
example, how will changing the children’s COUNIIY Of oo
residence, and thus bringing them under a different legal =
jurisdiction and laws, affect future decisions concerning the
children?)

° Do I have to go to court or take urgent or interim INEASUTYES 0O ettt st sttt sttt sttt s s a e
protect my rights before commencing mediation?

e Which country’s courts will be competent to hear and decide
on my case?

e Which courts or authorities should be asked to validate
the mediated agreement so that it will be enforceable in
the countries concerned?

° Whlch court is competent to hear and deCIde m-y case ].f ........................................................................................................
the mediation does not result in an AgIEEIMENT? e
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Practical Questions

What other resources can you consult for answers to
these questions? ........................................................................................................

The following resources may be able to provide information that
can help you to answer the previous questions. They may also
help you to find a professional international family mediator:

e Central Authorities under the Hague Family Law Conventions,
Wthh are often establlshed Wlthln one of the fOllOWlng ........................................................................................................
ministries: Ministry of ]ustice, Ministry Of S0CIal AR AT, e
Ministry of Foreign Affairs or Ministry of Health;contact details e
are available through the Hague Conference website. %Note 16

Central Authorities can tell you about the appliCADIity o
of the conventions and provide general INfOrmMAation ON  crerr
relevant instruments and the national 1aw, AS WWEIL @S e e
on how and where to get specialised legal advice.

e International Social Service (ISS branches and corres-

pondents). *Note ]7 ........................................................................................................
* A central contact point for international family mediation
% Note 18
e Associations of famﬂy ALY o A= N ro) o O S

e Specialised international family law offices;

o Consulates and €I aSSIES e et
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Key Principles of International Family Mediation

1.Voluntary participation

Mediation is a voluntary process. There may be a requirement to attend an
information and assessment meeting with a professional family mediator to
consider ways of resolving a dispute over arrangements for children and
related matters before making an application to the family court. However,
mediation itself is voluntary and both (or all) parties need to be willing to
take part. Judges may encourage participation in mediation and, prior to
an initial court hearing, may direct parties to attend an information and
assessment meeting with a mediator. If mediation is accepted, the partici-
pants need to show commitment to resolving their differences and working
out terms for agreement. Participants and/or the mediator may suspend or
terminate the mediation process at any time if they no longer consider it
suitable or if no progress can be made towards agreement in good faith.

2. Impartiality and independence of the mediators

Mediators are trained to manage the mediation process in a balanced and
even-handed way, giving equal attention to each participant and to the
needs of any child concerned. The mediator must not have any conflict of
interest or personal interest in the outcome of the mediation.

3. Qualifications of mediators and adherence to national Code/s
of Practice

Mediators must meet existing national requirements for their training and
practice as mediators. They must adhere to any existing national Code of
Practice for Family Mediators and must possess additional qualifications for

international family mediation.

4. Respect for individuals of all cultures

Mediators must ensure that individuals from every culture are treated with
equal respect. They must take special care to respect cultural diversity and
differences. Religious beliefs and cultural norms and values need to be
understood and taken into account. The mediation process is flexible and
allows for the participation of religious or community leaders and senior
family members where necessary and appropriate.

5. Consideration of the personal safety of participants and
safeguarding of children

Depending on the circumstances and on how mediation is organised in a
particular country, the mediator may meet initially with each party sepa-
rately, to explore whether mediation or another dispute resolution process
would be suitable in the circumstances, and if so, whether both parties

would be willing to take part. If there is any indication of a child or other
person being at risk of harm, mediation is unlikely to be suitable and other
assistance may be needed, including immediate referral to the appropriate
safeguarding agency. Participants in mediation should be able to meet
safely, without risk or fear. Arrangements should be put in place to enable
them to arrive at and leave mediation meetings without risk or anxiety that
conflict could erupt between participants outside the mediation room or
building.

6. Consideration of the needs and well-being of the child

Mediators encourage parents to focus on the needs and interests of their
children, as well as on their own needs. The mediation process must give
special regard to the needs and well-being of children.

1. Recognition of the rights of the child

International conventions (including the United Nations Convention on the
Rights of the Child and the European Convention on the Exercise of Child-
ren’s Rights) recognise that children of sufficient age and maturity have the
right to be consulted on decisions and arrangements that affect their lives.
Children may be consulted within or alongside the mediation process, if
appropriate, and with the necessary consents.

8. Decision-making by the parties
Mediators do not have any decision-making power. Participants retain
control over their own decisions and are assisted to reach well-informed and
considered decisions and agreements that are acceptable to all concerned.

9. Confidentiality of the mediation process subject to the
applicable law

Mediators must not disclose any information obtained during the
mediation process except where there are indications of a child being at
risk of harm or where, in exceptional circumstances, a court orders disclo-
sure of information provided in mediation.

10. Access for each party to independent legal advice to ensure
informed decision-making

Participants are encouraged to take independent legal advice on their
proposals for settlement before reaching final decisions. Participants
should take legal advice before giving joint written consent to making their
mediation summary or mediated agreement available to a court to facili-
tate a consent order.

©
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% Note 1:
The United Nations Convention on the Rights of the Child:
http://www.ohchr.org/en/professionalinterest/pages/crc.aspx

* Note 2:
The agreement reached in mediation can also, depending of the country, be
called a Memorandum of Understanding or a Mediation Summary.

* Note 3:

The African Charter on the Rights and the Welfare of the Child:
http://www.umn.edu/humanrts/africa/afchild.htm

or: http://www.unicef.org/esaro/African_Charter_articles_in_full. pdf

% Note 4:
To find a professional mediator specialised in international family conflicts,
contact:

ISS: International Social Service — General Secretariat, Geneva:
info@iss-ssi.org; 0041 22 906 77 00

AIFT: Association internationale francophone des intervenants auprés des
familles séparées:
https://www.aifi.info/membres

Network of Cross-Border Mediators
www.crossbordermediator.eu
or for more detailed queries: htip://www.crosshordermediator.eu/node/78

Central Authorities for The Hague Conventions
http://www.hcch.net/index_en.php?act=conventions.authorities&cid=24

% Note 5:
See Note 2.

% Note 6:

According to Art. 12 of the UN Convention on the Rights of the Child:
1. States Parties shall assure to the child who is capable of forming his or her
own views the right to express those views freely in all matters affecting the
child, the views of the child being given due weight in accordance with the
age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity
to be heard in any judicial and administrative proceedings affecting the

hhhhk*¥d NOTES **k*hh*k*

child, either directly, or through a representative or an appropriate body,in a
manner consistent with the procedural rules of national law.

% Note I:
The specialised form of mediation that involves children is generally referred
to child inclusive mediation.

% Note 8:

With older adolescents, direct participation in mediation is sometimes helpful
and possible. A mediator using a systemic approach may also propose that
younger children be heard in the presence of the parents, the mediator helping
the children to express their needs in front of them. In any case, children are
never asked to take decisions, and if they have a preference for any part of
their discussion to remain private, that is respected, provided of course that this
privacy does not jeopardise the safety of the child or anyone else.

% Note 9:

According to Art. 9 of the UN Convention on the Rights of the Child:
1. States Parties shall ensure that a child shall not be separated from his or
her parents against their will, except when competent authorities subject to
judicial review determine, in accordance with applicable law and
procedures, that such separationis necessary for the best interests of the child.
Such determination may be necessary in a particular case such as one
involving abuse or neglect of the child by the parents, or one where the
parents are living separately and a decision must be made as to the child’s
place of residence.

2. In any proceedings pursuant to paragraph 1 of the present article, all
interested parties shall be given an opportunity to participate in the
proceedings and make their views known.

3. States Parties shall respect the right of the child who is separated from
one or both parents to maintain personal relations and direct contact with
both parents on a regular basis, except if it is contrary to the child’s best
interests.

4. Where such separation results from any action initiated by a State Party,
such as the detention, imprisonment, exile, deportation or death (including
death arising from any cause while the person is in the custody of the State) of
one or both parents or of the child, that State Party shall, upon request, provide
the parents, the child or, if appropriate, another member of the family with the
essential information concerning the whereabouts of the absent member(s) of
the family unless the provision of the information would be detrimental to the
well-being of the child. States Parties shall further ensure that the
submission of such a request shall of itself entail no adverse consequences
for the person(s) concerned.
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% Note 10:
According to Art. 3 of the “Hague Convention of 1980 on the Civil Aspects of
International Child Abduction”:The removal or the retention of a child is to be
considered wrongful where:
(a) it is in breach of rights of custody attributed to a person, an institution or
any other body, either jointly or alone, under the law of the State in which the
child was habitually resident immediately before the removal or retention;and

(b) at the time of removal or retention those rights were actually exercised,
either jointly or alone, or would have been so exercised but for the removal
or retention.

“* Note 11:

It is in your interest to ensure that the countries relevant to the conflict are
obliged to recognise the agreement and that the agreement can be enforced
by the judicial authorities in those countries.

% Note 12:

The list and contact details of Central Authorities established in each
Contracting State under the Convention are available at the following website:
http://www.hcch.net/index_en.php?act=conventions.authorities&cid=24

% Note 13:
See Note 10.

% Note 14:

The Hague Conference “Guide to Good Practice on Mediation” is available in
all European languages as well as Arabic and Russian at the following website:
http://www.hcch.net/index_en.php?act=publications.details&pid=5568

% Note 15:

More testimonies can be found in the comprehensive study “Mediation Pilot
Scheme” published by reunite International Child Abduction Centre at the
following website:

http://www.reunite.org/pages/mediation_pilot_scheme.asp

hhhk** NOTES ¥, h%k%%®

% Note 16:
See Note 12.

% Note 17:

Contact the General Secretariat of International Social Service in Geneva for an
ISS branch in your country.

Email: info@iss-ssi.org

Telephone: 0041 22 906 77 00

% Note 18:

The list and contact details of existing “Central Contact Points for International
Family Mediation” can be found at the following website:
http://www.hcch.net/index_en.php?act=publications.details&pid=5360&dtid=52

98



International Social Service
Service Social International
Servicio Social International

Geneva, Switzerland
WWW.iss-ssi.org
info@iss-ssi.org

0041 22 906 77 00

“Resolving Family Conflicts: A Guide to International Family Mediation” is being issued by
the International Social Service originally in English and French. While ISS would consider
granting permission for translation of the publication into any other language if requested to

do so, it cannot be held responsible for the content of any such translations.

Author and Editor: Cilgia Caratsch
Editing: Amin Kassam
Graphic Design: Andrea Sanchez
lllustrations: Mullaily
English Translation: Sabine Walsh
Intern: Marine Zurbuchen

We thank following organisations and researchers for permitting us to use many of the
testimonies by mothers, fathers, children and mediators in this publication:

reunite International Child Abduction Centre
Child Focus - Foundation for Missing and Sexually Exploited Children
Sonia Nurin Shah-Kazemi

The children’s drawings have been reproduced with permission from Jennifer McIntosh PhD.

This Guide was published with the financial support of:
Loterie Romande
Ville de Genéve
Etat de Geneve
Ville de Carouge
Commune de Meyrin
Scientific-Methodological Center for Mediation and Law (Russia)
Ernst-Gohner Foundation
Jend Stahelin Foundation
Association des amis suisses du centre social de Boulaq
Capital Group

Some private donors also contributed generously to the publication.



Copyright 2014
© All right reserved. All reproductions, copies or diffusions of this publication

are prohibited without the editor’s permission.
ISBN 978-2-9700976-1-7



